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ORDBR-IN-APPEAL

BRIEF FACTS OF THB CASa

M/s. J. J.Patel, 1, First Floor, Yash Complex, Mahavirnagar Char Rasta,

Himmatnagar7 Sabarkantha, Gujarat-383001, (hereinafter referred to as the

“appellant”) has filed the appeal on 22.09.2023 against Order-in-Original No.

01/LOK/SUPDT/HMT-1/2C)23-24, dated 19.06.2023 (date of communication is

26.06.2023) (hereinafter referred to as the “impugned order”) passed by the

Superintendent, Central GST & C . Ex. , Range- 1 , Division-Hirnrnatnagar,

C,andhinagar Commissionerate, Gandhinagar (hereinafter referred to as the

“adjuciiccLti,rtg authority”) for wrong availment of Input Tax Credit in comparison to

GSTR-2A with GSTR-3B, amounting to Rs. 6;82,880/- alongwith interest and

penalty.

2(i). Brief facts of the case in the present appeal is that the appellant

registered under GSTIN 24AAKFJ3341FIZN, are engaged in the activity of supply of

goods falling under HSN 68079010 (Articles of Asphalt or of SimIlar material for

example petroleum bitumen or coal tar pitch, other: tarfelt roofing), HSN 68079090

(Articles of Asphalt or of similar material (for example, petroleum bitumen or coal

'Tar Pitch) Other: Other) HSN 68109100. (Articles of ' cement, of concrete or of

stone, whether or not reinforced other- articles or civil engineering}. The

is also availing the facility of Input Tax Credit. During the scrutiny of the

of the appellant for the period from July 2017 to March 2018 as per SOP

by CBIC vide instruction No. 02/2022-GST dated 22.03.2022 it was

observed that the ITC Credit value round mentioned/availed and utilized for

payment of truces in their GSTR-3B {declared in Table 4) is more than the ITC

(input Tax Credit} value found in the GSTR-2A, as detailed in below table. Further,

on examination of (}STR-2A returns of the appellant, some amount of ITC availed

by the said appellant in their (3STR-3B was not reflected in their GSTR-2A returns.

It appears that the supplier of goods had not actually paid the Integrated Goods and

Services Tax (’I(IST'), Central Goods and Services Tax ('CC3ST') and State Goods and

Service Tax ('SGST') to the Government account as the amounts availed as ITC in

GSTR-3B were not reflected in the GSTR-2A of the said taxpayer. Therefore, it

appears that the appellant has wrongly availed ITC in their GSTR 3B returns as the

same is not reflected in their (3STR 2A returns. The details of the said ITC wrongly
availed by the .said taxpayer is as below:

tificia1

_yer

ated

Description
ITC as per GSTR 3B

>r GSTR 2 AITC as
Excess ITC Availed

CGST
11416320
11019557
396763

SGST
11416320
11019557
396763

Total tax

22832640
22039114

793526

Hence, Rs.7,93,526/- in respect of difference between GSTR-2A v/s (,STR-3B was

required to paid along with interest/penalty. Further the adjudicating authority



F.NO. GAPPL/ADC/GSTP/2876/2023-Appea1

a
,U.W th, input tH, „,hit ,f Rs. r,lo,646/- in terms of Para 4 & Para No' 4'1':2 o:

Ci„ular No. 183/15/2022-GST dated 27'12'2022' A';c;c);di==gIY’ the app'11a-t w’:

di,e'...ted to pay/„v„,, the in-eligible ITe of Rs. 6,82,880/- alonWith lnterest ana

penalty .

3. The appellant was further issued show Cause Notlce
F.No.GE\COM/SoR/3898/2022 dated 29.09.2022. Further, the adjudlcatlnT

authority pas„d th, imp„gn,d .,d„ ,nd ,.nn'm th' demand to recQver the ITP o:
,m,u„ang t, Rs. 6,82,880/-/- (CGST Rs' 3,41,440/- and SGST Rs' 3’41’440/-)

„,nd„ th, P,i, i,i,n, of Sections 73(1) of the CGST Act read with the SGST Act;

2017 ,1„„gWith int„,,t u.der Section 50(1) of the CGST A't re’d with the S(3ST

A,t, 2017 ,nd p,n,ky ,„„unUng to Rs. 68,288/- (CGST Rs' 34,144/- and S(3ST

R,. 34,144/-) under section 122(2)(a) of the CGST Act read with similar pr')vlslo- o:

S(,ST Act, for the following reasons :

th,y „,f„Ted the P„,i,i,ns of Seaton 16(2), SecHo" 38 “'d SecHo" 135 of the CGST Ac

201 7

they extend the bene@' of eRgibte ' ITC amouding to Rs' t 10)646/ - to the_

t.aLger by , kt,, ,r Pa„„ 4 & P„„., 4.1.2 '/ d'ma' No. 183/15/2022-(3S’£

dated 27. 12.2022;

vide

the taxpayer has not followed the above condkions. As the said conditions has

to be ma,rdatoray fd$tIed by the appellant of ITC;
th,t th, t.„p',y„ h„, „„ „pp„„t„,ay t, ,ubaaraate they daim Qf ITC LUita

suppoah,g d„,„m„it, „, ,n,a,„g,d U,“i'" Ci”“I'' &o'183/ 15/2022-GT

however> t}leg rcaled to do so in most cases,

';h, „,gi,t,',d p,„,.n h„, „„,„,gb ,„,add Input Tax Cr“ht o/ Rs' 6,82'88C)/ -
which is not available to them as peF £heir GSTR-2A statement and also /OF

which sur$de?It exptancai07\ is not available with them which theY could

p,.,i„„ b,f,,, d,partmera. Hence, f„St pro”iso tQ se'hQ" 73 o/ the CGST act’

2017 riaa with section 122{2}(a) and. 50(1) of CGST Act, 2017 have Bmi

reasona,bIg be invoked in the present case.

4. Being aggrieved with the impugned order, the appellant preferred the

present appeal on 22.09.2023 for the following reasons:

that w.ej. 01.01.2022> a reap iera is eEg{bte to claim Input Tax Credit onIY -a

the details of the invoices / debit note are auto populated in FORM GSTR-

2 A/ 2B te..> the limit 'of 5% has bean done. au;ay with. Since the COYUiatoll has

been introduced with effect from 01.01.2022;

that th, ',pp,a'.„„t h„, ,,mph,d with aU the relevant cor“nttons Qf subseq(”~

(2) of section 16 or CC,ST Act, 2017 effective in the F. Y. 2017-18. The main
c07tteratort of the adjudicahng authority is coraravention or section 1 62)(c) of the

C(,ST A,t> 20 17 wh,h ,ay, that "the tax charged in respect o/ such suPPIY has
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been actually paid to the Gouernment either in cash or through utMsadort or

input tax credit a<iwtisstble in respect of the said suppty'*;

there is no mechanism available under the GST regime to cross check' whether

the tax has been actually paid by the supplier on a particular supply . The

appellant always carded bonapde belief that the tax has been paid on, such

supplies by the suppliers and there is never an intention to evade pay7nent or
taxi

that GSTR 2A became operational from September 2018 onwards. Before

September 2018, the buyer had no such facility where he can check a,s to

whethet the supplier has reported its supply or not. Hence for the period July

2017 to March 2018 to cross verify its purchases from C,STR 2A was nof

possible at all;

Press release by CBIC and clarity by the Ministry of Finance on twitter that

GSTR 2A is in nature of taxpayer facilitation & does not iTnpCtct the tcxxpclqer to

avail the ITC;

that till 31t December 2021, Section 16 or CGST Acty 20 17 - E!{gib{atV arId
conch6ons for taking input tax credit, does not prescribe such cortd,#{on that to

avail ITC the said purchase should be reflected in GSTR 2A;

they referred the judgments of Union of india Vs Bharti Airt.el Ltd. & Ors

(Supreme Court of India) 2021; The Hon’bk Kerala High Court in case of st.

Joseph Tea Company Ltd. Vs State Tcu Ofjrcer, held that iTC shall not be

denied only on the ground that the transaction is not refLected at GSTR 2Ay The

Hon’bk Madras High Court in the case of Sri Vinayaga Agencies vs. The

Assistant Cormnissioner, CT Vaciapalanl, R.S.- Infra-Transmission £2 018 (4) T]wi

1800 Rajasthan HC3 D. Y. BeattIe! Enterprises {(202 1) 127 ToxIn,an. Com 80

Madras High Court)], The Hon’bk Calcutta High Court in Suncra$ Energy
Private Limated and Another v. The Assistant Commissioner> State Tcm fMAT

1218 of 20:23 'dated August 02, 2023],

there is no mechanism available under the GST regime to cross check whether

the tax has been actually paid by the supplier on, a particular supply. The

buyer always carries bon@de belief that the tax has been paid on such

supplies by the suppliers and there is 'never an intertdon to evade payment of
taxJ

that it is not possible for the appellant to defInitively ascertain whether the
supplier has paid the tax on invoices or debit notes that appear in their (,STR-

2A. Uk%Ase, it is equally dW\cutt to detemntue whether the supplier has

indeed paid the taxes but failed to report thesd transactions in their (,STR_ 1 ;

Rule 36C4) of the CGST Rules, 2017, intro(iuced on October 9, 2019, hUB(IIly

perrnitteci registered taxpayers to daiwt Input Tax Credit up to ct mctxiwtum of
20% of eligible cre(ht as rePected in GSTR 2A. Subseqtterttty, this amit was
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O

I: d= == : 1fXy:::/t:eo 1=:::: :== = 1 ::: ) ==:= T:: : I : := == :: ot: : :o( ; o:: thIn= =: \
A,t> 2017 ,fy,,th;e from Jar'„c:,TY 1> pOg2, this peT(}e7”tage was TedUCed to' zerc
„, „, t. .Xg„ th, Rt,t, Hath the Sub Seato" Qf t:tW .S'ltl Act;

that the d:pad,men't imp,,,d „,,ta,tk„„ ,n !„P”t T'”' V'dtt avaitmer't Jr07"
O,t.b,, 9> 2019? ,„„,a„d,, ,.hh prospecd„d appRc'”tiQ7" CQ7Lseq*enMY’ "o such

cond,kb)TLS were appacabte'for the disputed period spanning froTH July 2017 to

March 2018;

that for the period under dispute i. e. from July 2017 to March 2018’ recWleVLtS

„„„ mt ,bhgated to velfy whetmr t@ @QTemeT:bo"ed iT"“ices QT debit "Qtes

were refLected in GSTR-2A;
it is b+amg upon the de;artmera to commence the recovery process dETect Y

f„,m th, ,uppU„ ,„h,nth, ,UPPU,„ has collected ta* f"'“' th' buY'’ but he”;

not remitted it to the govewm’ent;

mo account the dralmstctnces of the present case, (luring the

2017 to March 2018> it was impractical for the appettcz7t'c to

of GS'FR_2A) as this feature was only introduced from

2018 ortu)ards. Moreover, the absence of h’voice re$ection -in GST'R

to non_payment of tax. And the 'qondition to check whetttet

debit notes are getting reflected in GSTR 2A for avaiang the iTC

got introduced from 01 Jar}KaTy 2022) hence the said condition is also not

required to be checked for the pen’od under citspttte;

that taking

period from July

verify the contents

September

2A tides not equate
thp {nrini,ces Of

On the basis of Mov a grounds9 the appellant most humbIY praYS that tne

impugned order confirming demand of Rs. 6)82,880/- along with interest and

penal, thereon be qdashed and set aside'

PbRSONAL HEARING :

5. Personal bearing in the- present appeal was held on 19'10'2023' Shri Sachin

Dha I.wal C. A.) Authorized Representative appeared in person on behalf of the

appellant in the preserit appeal. During P'H' they have submitted that they have

m,d, ,11 th, pay,n,nt, through bank. The supplier is existent OF ==0t, 'cannot be

verified during the year 2017-18.- He further re-iterated the written sublnlsslons

and requested to allow appeal.

DISCUSSION AND FINDINGS:

6. 1 have gone through the facts of the case, written submissions made bY
the 'clppeltGtTLt’ . I find that the main issue to be decided in the lnstant case

whether the appellant had wrongIY availed Input Tax Credit in comparlson to

GSTR-2A with GSTR-3B, amounting to Rs. 6,82,880/- alonWith interest a-d

penalty.
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7(i). I find that in the instant case adjudicating authority is contending that

the appellant has contravened. the provisions of Section 16 of CGST Act 2017. In

this regard, I hereby refer the relevant provisions as under:

Section 16. Btigibitity and conditions for taking input tax credit -

(1) Evefy registered person shall subject to such conciitions and restrictions as may
be prescribed and in the manner specifed in section 49, be entitled to take credit of
input tax charged on any supply of goods or sendces or both to him which are used or
intended to be used in the course or furtherance of his business and the said amount
shall be crechted to the electronic credit ledger of such person.

(2) Notwithstanding anything contained in this section, no registered person shall be
entitled to the cre(Rt of any input tax in respect of any supply of goods or services or
both to tam vntess,-

(a) he is in possession of a tax invoice or debit note issued by a supplier
registered under this Act, or such other tax paying documents as may
be prescribed;

1 {(aa) the details of the invoice or debit note referred to in clause (a) has been
furnished by the supplier in the statement of outward supplies and such details
have been communicated to the recipient of such {nuoice or debit note in the
manner specifIed under section 37;]

Mhe has received the goods or sen; ices or both.

cptanallion.- For the purposes of this clause,
tered

}}, 1where
,r86; .erson on the ci{rection+

otherwise, before
ciocurrtertts

it shall be deemed that the
le) serb)ices-}

the goods are cieavered by the supplier to a recipient or any other
of such registered person, whether acting as an agent or

or (luring movewten,t of goods, either by way of transfer of
of title to goods or o{heruise,

(ii) where the seruices are provided by the supplier to any person on the direction
of and on account of such registered person;]

3{(ba) the details of input tax credit in respect of the said supply cowunu7ticated
to such registered person under section 38 has not b9en restricted;]

(c) subject to the provisions oj' 4£sectlion 41 5{+++]], the tuc charged in
respect of such supply has been actually paid to the Government, either
in cash or through z&e£Zisae tort oj' input tax credit aelm{ss{ble in respect
of the said supply; and

(d) he has furnished the return under section 39:

7(ii). In the instant case, it is observed that the amounts of Rs. 63822880/_

were not reflected in the GSTR-2A rettrrn which was availed as ITc* in their (,STR_

3B returns and the tax charged in respect of certain transactions had not been

actually paid to the Government account by the suppliers from whom they had

made the purchases? Section 16(2)(c) of the Act says that the registered person shall

not be entitled to take ITC in respect of supplies on which the tax has actually not

been paid. Further, the appellant has not produced any documentary evidence to
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a

the CGST Act, 2017.

Section 155. :DuI(len of ptc)of'-

1Ur$hJrhpe r e aAy ]F) e r s o I I cI a11ms ttLaLt tLelseUg ib teN mP utCr credLit un Mr ttLiS Act ) Re

burden of proving sat;h claim shall lie on such pe7soYt

to make him eligible for ITC on suppIy of goods mentioned in lnvolces

obselved. that in the instant case the adjtldlcatlng
th, b,n,&t .f Ci„ular No. i83/15/2022-GST is.sued an

Board of Indirect Taxes and Customs) D9partlnent of

Government of India which deals With matter of

in form G.STR_3B as compared. to that detailed

year 2017_18 and 201$_19. 1n this regard, I hereby

=f== J::fri1:: : a;: :;; II :Ton;2 : sui ;=t e d 2 7p 1 2 + 2 O 2 2 o

IIII:3 :1 aJ::+ q : =A: o =r :: : t ={t:et:IT;; e 7; :: ; vT ul &I:n }; eg g; c: 0 T: :it; dai: : FIIrt 9 ae gb

The main comeyLt of this CirCa„ ,„, *,p„,d,„d „, „„d'". " I" ”d” to ensure u”ifQ**"itv i”

th, h,'pt,„,„„„a,„ ,f ,h, p„„i,ib„, ,J the law across- the $dd Jo*"ano"s, the Bo“"d’ i" : 'x'’'f“ of i:s

p,W„, „„f„„,d „„der section 1 68(1) .fM' CGST 4d, h“'bY da"$es c” :fall”~s

Further ' it rs

ority has also extend
4'12/2022 by .The Central

:evenue, MinistrY of Finance,
difference- of input tax credit availed

in Form GSTR-2A for financial

Scenario
Ctar Wcation

Where the supplier has pIed
FORM (,STR- I as iveit as return
in FORM GSTR-3B for a tax
period> .but he has declared dIe

supply whit wrong GSTIN of the
recipient in FORM GSTR-1

1 ee
in FORM GSTR-3B anc!his returnregistered person in

be handled b)that available in FORM GSTl1-2A maY
para 4 beto tv. invidec! inprocedure profollowing the

intiwtate ike cbncerned jntisdictionat tax dl£thof\
actual recipient shaltof the

addition, the proper oj$ceF oftitq
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ctvtatabLe itt FORM GSTR

@:%„„d„/y'„„ & „Pn
hI the concerned

registered person„

i) tha he is in possession of a tax MoRe 07 debit note issued by the supplier or such other tax payIng
documents ,

a) that he has received the goods OY sewices 07 both’

M) that h, }}„ m,d, P,y„,n /„ th, ,„,*m t,wards the vdue of ”'ppb' ato”g with tc” payable
thereon, to the supplleY

B„des, the proper df„.„ stwU dso 'b'k Wha„* 'WW Fe~e"at < &Wut t'" wedit is reWa:ed tQ b'

:::irh:: :: :=n===::h== == = : 7t t:e : : :I== : : e :If:: :: :: t s :: : :I= = t;)M;r =h= i : : 1 :nrful :iT
act.

4.1.2 in cases, where lli:£ference between the ITC ckame€! in FORM GSTR-3B and tIltit

2A of the registered person in respect of a suppRer for the said

Rs 5 lak it> the proper officer shall ask the claimant to ptoduce a cettWccde

sllppRe I. to the effect that said supplies have actually been made by him to tile

p„„n „„d the tax on said s„ppEes has be'" pdd bY the s“id s'WptieT i” kls f et'“”

FORM GSTR 3B.

111 terms of Circular No.183/15/2022-GST dated 27'12':2022’ it is
that the difference between GSTR-2A and GSTR 3B of Rs' 6’82’880/- are

from July 2017 to March 2018. AccordingIY, .the appellant

aU the required documents to the adjudicating authoritY for

the benefit of ,aid ,h..„,la,. Th, adj„.di,..'ating a”th'rity after giving the

of the said circular, drop the demand of Rs' 1,10,646/-' Further the

have also submitted that they havq asked for information from other

too but they ha,, n,t V,t ,,nt th,m any inf,'mad'n regarding tax paid bY

on inviices raised to the appellant. In this regard, it is obsetNed that t] le

autho'.iV h,d ,1„,dV gi,,n th, b,n,at 'f Circular No'183/15/2022-

27.12.2022 to the appellant but appellant has failed to produce

„„,nt, t. ju,ti$, that the ITC claimed bY them of Rs' 6,82,880/- is respect of
difference between GSTR-2A and GSTR 3B is legal and proper'

9. Further it is observed that the judgments referred by the appellant in

his written submission were on different issue and no one is identical to the lnstant

case. Further The Ho,.,'ble Sup,er„e Court in the State of Kamataka v' M/ s' Ecom
Page 8 of 9
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had submitted the
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is required totltose transet'
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a

is legal and proper and hence LWheldl

=T ! iiii:t IIT:ini==1 =a Hi :I= i 1[F::H][H=: : et t e r msp
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